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Negligence Causing Fires— Proximate and Rre- 
mote Cause. 

WE publish in this number a most interesting and impor- 
tant charge of Mr. Justice MILLER, in the U. S. Circuit Court 
for Iowa, respecting the liability of owners of steamboats on 
the Mississippi river for damages to property on the shore 
by fire caused by sparks emitted from smoke-stacks, and upon 
the question of remote and proximate cause. 

Connected with the question what is the proximate and 
what the remote cause of losses which happen by the commu- 
nication of fires, we note an interesting decision by the 
Queen’s Bench of Lower Canada, sitting in review, in The 
Commercial Union Insurance Co. v. The Canada Iron Min- 
ing and Manufacturing Co., 18 L. C. Jurist, 80. The action 
was upon a policy of insurance on which was endorsed the 
following condition: ‘The company will not be answerable 


for any loss or damage by fire occasioned by earthquakes or 
hurricanes, or by burning of forests; and this policy shall re- 
main suspended and of no effect in respect of any loss or damage 


(however caused ) which shall happen or arise, during the extst- 
ence of any of the contingencies aforesaid.’’ Under proper al- 
legations it was proved that a forest or growth of trees ran 
down: the sides of a creek directly on to the respondent’s 
property ; that it and all the other woods in the surrounding 
country were on fire, and that the fire was communicated from 
these fires to a group of 18 or 20 houses named Rafting Vil- 
lage, and thence through the lumber on Gilmour’s piling 
ground to respondents’ property. It was proved that the fire 
also tame from Donnelly’s woods, three-quarters of a mile 
distant, and perhaps from other woods, as the whole of the 
neighboring forests were on fire; the wind was high; sparks 
and ashes were flying about in all directions, and, as one wit- 
ness said, ‘‘ the fire seemed to be in all the air.’’ 

The line of argument adopted by respondent’s counsel was, 
1st, that by the word ‘‘ forests ’’ was meant primeval forests ; 
2nd, that there were no primeval forests in the neighborhood, 
and that the condition of the policy had no reference to this 
case. 

But the court Ae/d that the facts proved brought the case 
within the exception of the policy ; that the forest fires were 
the proximate cause of the loss, and that the plaintiffs could 
not recover. 

BapcLey, J., said: ‘‘As matter of fact, fires had been 
burning in the forests at some distance from the scene of this 
loss, but there was no forest fire for two or three days before 
the accident, although a day or two before, some timber trees 
on the banks at a mile distant had been burned. There were 
no trees or forest on the respondent’s property, but the for- 
est was more or less connected with it by trees on the bank, 
which in one part were near Messrs. Gilmour’s lumber yard. 





And it is quite clearly proved that the respondents’ property 
took fire from the lumber yard, which, in its turn, took fire, 
not from actual ‘forest fires,’ but from the fires from the 
forest fire, which reached the trees on the stream. It is a rule 
well established that, in the absence of all fraud, as in this 
case, the proximate cause of loss only is to be looked at. 
The rule is a just one, because otherwise the most remote and 
unconnected cause of the fire would govern the insurance. 
But in this case, tracing the cause of the fire from the appel- 
lants’ buildings to their neighbors, the wooden ratting village, 
and from that to the Gilmours’ immense lumber yard, which 
took fire from the burning of the trees on the stream, which 
trees could only have been ignited from the burning forest, 
it appears that the respondents’ property was burnt from the 
cause excluded from the protection of the policy. The ap- 
pellants must, therefore, be relieved from payment of the 
loss.”’ 


Railroad Taxation in Missouri. 

We published in our issue for May 9 (ante, p. 228) the case 
of The Pacific Railroad Company v. Maguire, involving a 
question as to the right of the legislature of Missouri to levy 
a tax or contribution upon the gross earnings of this road, for 
the purpose of liquidating its indebtedness to the state, before 
the expiration of the time during which such road had by a 
previous legislative act been exempted from taxation. We alse 
called attention editorially (p. 224) to the nature of the de- 
cision, and took occasion to correct a gross misstatement, 
which occurred in the St. Louis Democrat of May 5, as to the 
effect of the decision. In doing so we called attention to 
the case of The North Missouri R. R. Co. v. Maguire, deter- 
mined in the Supreme Court of the United States (opinion by 
Mr. Justice CLIirFoRD), which affirms the decision of the Su- 
preme Court of Missouri, holding that the Missouri constitu- 
tional ordinance of 1865 imposing a tax of ten per cent. 
until the year 1868, and thereafter of fifteen per cent. upon 
the gross earnings of the North Missouri R. R. Co., was valid. 
We now publish the full text of this opinion. Being unable 
to procure, at the time, a complete copy of the case of The 
Pacific R. R. Co. v. Maguire, we published what purported to 
be the ‘‘substance’’ of it as given in two of the St. Louis 
papers. We now publish the omitted portion. By tacking 
the following words to the end of the opinion of Mr. Justice 
Hwnr, as,previously published by us (afe, p. 228), the reader 
will have the full opinion : 

‘*A suggestion is made that the imposition in question is 
not a tax, for the reason that the ordinance imposing it pro- 
vides that the same shall be appropriated by the.general assem- 
bly in payment of the principal and interest due and to be- 
come due ypon the bonds issued to the company by the state. 
The purpose to which the state shall apply the proceeds of a 
tax is not material so long as it is a public purpose, and that 
the payment of the debts of a state is a public purpose, does 
not admit of a doubt. It is called a tax both in the agreed 
statement of facts before us and in the ordinance imposing it. 
Thus, ‘there shall be levied and collected an annual tax of ten 
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per cent, of all their gross receipts,’ etc., ‘ which tax shall be 
assessed and collected in the county of St. Louis in the same 
manner as other state taxes are assessed and collected,’ * * * 
‘ The tax in this ordinance specified shall be collected from 
each company,’ etc, * * * ‘Should either of said companies 
refuse or neglect to pay said tax as herein required,’ etc. 4 
tax upon receipts is one of the recognized modes of taxing corpo- 
rations, as well under state laws as under the laws of the gen- 
eral government. The ordinance of 1865 was either the impo- 
sition of a tax or it was an act of high-handed violence, a forcible 
seizure of private property, without law er authority, an act 
which, if committed by an individual, would amount to robbery, 
The case before us will justify no such imputation upon the state 
of Missouri. ‘The result of these views is the reversal of the 
judgment below, and in accordance with the stipulation in the 
record, judgment is ordered in favor of the plaintiff in error 
for six cents damages and for costs, and the case is remanded, 
with directions that a judgment be entered accordingly. 
** Judge Srrone did not sit in this case.’’ 


It will be seen that the portion which we have italicised 
puts a very different face upon the opinion, as it would strike 
the ordinary non-professional reader unacquainted with the 
decision in the North Missouri R. R. case, which the St. Louis 
papers have not published. Did both of the St. Louis papers 
which published the ‘‘ substance ’’ of the opinion in the Pa- 
cific R. R. case accidentally omit the same important para- 
graph? Another circumstance connected with this Pacific R. 
R, case is that it was argued and decided simultaneously with 
the North Missouri R. R. case reported in 49 Mo. 490, but it 
was not reported until a year afterward, when it appeared in 
51 Mo. 142. Was this also accidental? Wasit also acciden- 


tal that in speaking of the effect of the final decision of the | 


Pacific R. R. case by the Supreme Court of the United States, 
the St. Louis Demoerat used in its issue of May sth the fol- 
lowing language, the very contrary of which is true: ‘“‘ Zhe 
supreme court now holds that the ordinance was void from the 
first, as being a violation of the contract of the state with the cor- 
porations ?’ Instead of this being true, the power of the state 
of Missouri to tax the three leading railroads centering in St. 
Louis, namely, the St. Louis and Iron Mountain R. R., the 
Pacific R. R., and the North Missouri R. R., has been deci- 
sively affirmed by the Supreme Court of the United States in 
the Iron Mountain R. R. case (ane, p. 175); in the language of 
Mr. Justice Hunt in the Pacific R. R. case, as above quoted, 
and which two of the St. Louis papers suppressed, and also in 
the North Missouri R. R. case which we elsewhere publish. 
And the Supreme Court of the United States, instead of hold- 
ing that the railroad tax provision of the constitutional or- 
dinance of 1865 was ‘‘ void from the first ’’—not*only in the 
North Missouri R. R. case, which we elsewhere publish, but 
also in the above language of Mr. Justice Hunt, holds that it 
was a valid exercise of the taxing power. The supreme court, 
however, in the Pacific R. R. case made an exception as to 
the two years elapsing from the completion of that road, du- 
ring which it was exempt from taxation by the act of 1852. 

In view of the foregoing, we think we may fairly ask 
whether the omissions and misstatements we have noted above 
were simply the result of a concatenation of accidents, or 
whether they show a deliberate attempt to suppress from the 
people the true facts in regard to this Pacific R. R. litigation. 


If the latter hypothesis be true, every one is at liberty to sug- 
gest whatever reason for it he sees fit, in accordance with the 


| spirit of the’maxim, contra spoliatorem omnia presumuntur. 
| 





The Brinkley Divorce Case. 

The Brinkley divorce case, which has been on trial for some 
| days in the Supreme Court at New York city, before Judge 
| Van Brunt, has resulted in a verdict for the plaintiff on all 
| the issues submitted to the jury. This verdict will no doubt 
satisfy the feelings of the better class of the people who have 
followed the testimony as it has appeared from day to day in 
the New York papers. It will be remembered that the sub- 
stantial question in the case was whether there had been in 
fact a marriage. ‘The plaintiff claimed that there had, al- 
though, to conceal the fact from the defendant’s father, it was 
never publicly or formally solemnized. The defendant simply 
asserted that the plaintiff had been nothing more than his 
kept mistress. ‘The evidence was that they ‘‘ took up”’ with 
each other (to borrow a plantation phrase) at a boarding- 
house in New York city. But as there was no formal cere- 
mony of marriage and no witnesses, the solution of the question 
whether they mutually agreed to be man and wife, or anything 
more than man and mistress, depended entirely upon the testi- 
mony of the parties. But so far as their relations to each 
other could be discerned from their external conduct it was 
in evidence that they cohabited together as man and wife, 
registering themselves as such at hotels and passing them- 
‘selves off as such in public, and even in society, for the space 
of about five years, although their relation as such appears 
to have been frequently questioned. 

A notable feature of the case consisted in an attempt on 
the part of the defendant to introduce evidence of the plain- 
tiff’s bad reputation for chastity. This Judge Van Brunt 
would have been prompted by his own views to admit, but he 
was obliged, in obedience to a decision of the court of ap- 
peals, to exclude it. Whatever may be thought of the rule 
of evidence thus followed (perhaps akin to the exclusionary 
rules denounced by Bentham), its application in this particu- 
lar case will, no doubt, meet with general approval. With 
what eyes could the defendant face a court of justice and at- 
tempt to blacken Aer character by loose evidence of general 
reputation, when /zs whole defence consisted in an accusa- 
tion against himself of a misdemeanor against public morals 
and decency, punished in some of the states by fine and im- 
prisonment—the offence of lascivious cohabitation? (See 
State v. Cagle, 2 Humph. Tenn. 414; State v. Moore, 1 Swan, 
Tenn. 136; State v. Marion 12 Iowa, 499; Iowa Revision, 
1860, § 4351; Ibid 1873 § 4012.) What chance would she have 
stood in a contest with his wealth and influence, if such evi- 
dence had been admitted? Was ever an instance known of 
perjury being successfully assigned on false testimony as to 
general reputation? But the difficulty of disproving or coun- 
teracting the effect of such evidence seems the chief objection 
to its admission. Ifa number of apparently credible witnesses 
swear that a woman’s reputation for chastity is bad, you may 
pile rebutting proof as high as Pelion upon Ossa, and you can- 
not wholly efface the prejudice created in the minds of the 
jury. There would seem in this particular case to be no more 





sense or justice in allowing him to prove that her reputation 
for chastity was bad, in order to show that there had been no 
marriage, than to allow her to prove that his reputation for 
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chastity was good, in order to show that there had been a | shall be guilty of a misdemeanor, and upon conviction thereof, 


marriage. 
Recurring again to the general features of the case, we may | 


note as a specimen of the stuff of which the defence was com- |, 


posed, that a witness—we forbear to mention his name, he | 
may have honorable connections—who claimed to have been 
a broker, was not ashamed to testify that he had acted the 


part of a pimp in procuring the services of the plaintiff for | 
the defendant ; and in order to emphasize the character of | 


the transaction, and to enhance the value of his own testi- 
mony, he swore that he himself had had immoral relations 
with the plaintiff. We think no right-minded man can read 
much of this testimony without heartily concurring in the re- 
sult. There are perhaps few men who have not, at one time 
or another, yielded to temptation; but every high-minded 
man will pay sufficient respect to virtue to lament any dere- 
liction from her precepts of which he may, in some weak hour, 
have been guilty; and his sense of decency will lead him to 
conceal from the public eye what he cannot banish from his 
own consciousness. But this defendant, when by a noble 
and self-sacrificing act he might have greatly raised himself 
in the estimation of good men and women, and done much 
toward effacing the stain brought upon his name by a course 
of folly, by recognizing the plaintiff, his equal in morals and 
his superior in intellect, as his honorable wife, preferred vol- 
untarily to publish to the world his shame, and to write it 
upon the ineffaceable records of a court of justice. Her case, 
even though his defence were true, cannot fail to command 
sympathy in every honorable and generous breast. She was 
poor ; and most of the avenues by which pinching poverty is 
avoided were closed against her sex. She therefore may have 
felt under some necessity to part with her honor, or at least to 
hazard her reputation, in order to promote her comfort. No 
such necessity lay upon him. He had wherewith to supporta 
wife and rear a family in luxury. ‘The policy of the law and 
the requirements of good morals demanded that he should 
marry and not substitute in its place lascivious cohabitation. 

We could sincerely wish that this case may establish the pre- 
cedent, where it has not already been established, that when a 
man cohabits with a woman and holds her out to the public 
as his wife, the law will not tolerate him in denying the ex- 
istence of that relation ; but as marriage is in the United States 
a subject of statutory regulation, this result cannot be ex- 
pected. 


The Right to Keep and Bear Arms for Private 
and Public Defence. 
[CONTINUED. ] 

2. A-second branch of the question relates to the 4nd of 
weapon, the carrying of which is within the constitutional 
guaranty. By far the most instructive case on this branch of 
the question is Aymette v. State, 2 Humph. 154. The con- 
stitution of Tennessee in force at that time provided that ‘‘the 
free white men of this state shall have a right to keep and bear 
arms for their common defence.’’ And the question consid- 
ered by the court was whether this constitutional provision 
was violated by a statute which provided ‘that if any per- 
son shall wear any bowie-knife, or Arkansas tooth-pick, or 
other knife or weapon that shall in form, shape or size resem- 
ble a bowie-knife, or Arkansas tooth-pick, under his clothes, 


shall be find,”’ etc. 





or keep the same concealed about his person, such person 


GREEN, J., in an able opinion traces 
the constitutional provision to its origin in the English Bill 
of Rights, Stat. 1 W. & M., ch. st. 2, ch. 2, cl. and then makes 
the following observations upon its policy and scope: ‘‘ As the 
object for which the right to keep and bear arms is secured, 
is of a general and pubiic nature, to be exercised by the peo- 
ple in a body for their common defence, so the arms, the right 
to keep which is secured, are those which are usually employed 
in civilized warfare, and that constitute the ordinary mil- 
itary equipment. If the citizens have these arms in their 


| hands, they are prepared in the best possible manner to repel 


any encroachments upon their rights by those in authority. 
They need not, for such a purpose, the use of those weapons 
which are usually employed in private broils, and which are 
efficient only in the hands of the robber and the assassin. 
These weapons would be useless in war. They could not be 
employed advantageously in the common defence of the 
citizens. The right to keep and bear them is not, therefore, 
secured by the constitution.’’ It was accordingly held that 
the statute was not in derogation of the state constitution. 


But by far the most elaborate discussion of the question 
will be found in Andrews v. The State, 3 Heiskell, 165, de- 
termined in the Supreme Court of Tennessee in 1871. The 
state was ably represented, and the synopsis of the argument 
of the attorney-general should not be overlooked. The court 
possessed the weight of being composed of six judges; but 
unfortunately they were by no means unanimous, either as to the 
result, or as to the reasoning by which the result was reached. 
The provision of the present constitution of Tennessee is 
that ‘‘the citizens of this state have a right to keep and bear 
arms for their common defence; but the legislature shall have 
power by law to regulate the wearing of arms with a view to 
prevent crime.’’ Const. of Tenn., art. 1, § 26. ‘The material 
provision of the statute whose validity was disputed was that 
“it shall not be lawful for any person to publicly or privately 
carry and dirk, sword-cane, Spanish stiletto, belt or pocket 
pistol or revolver.’’ Act of Tenn., June 11, 1870; 2 Tho. & 
S. Code, § 4756 a. It was held that this statute was not in de- 
rogation of the constitution of the state, except so far as it re- 
strained the keeping of arms ‘‘ in the ordinary mode known to 
the court.’’ In this result four of the judges concurred. FREE- 
MAN, J., delivered the opinion of the court, in which the ques- 
tion is discussed at great length. NicHotson, Ch. J.,and Deap- 
ERICK, J., concurred in the general views expressed by him ; but 
SNEED, J., dissented from so much of the opinion as ques- 
tioned the right of the legislature to prohibit the wearing of 
arms of any description, or sought to limit the operation of 
the act of 1870. On the other hand, Ne son, J., dissented 
with much force, holding that the act was in derogation of 
the constitutional right to bear arms, and in derogation of 
the natural and inalienable right of self-defence. While it 
is difficult to say precisely what this long case does decide, it 
may be fairly said to be an affirmance of Aymette v. State, 
supra; and no doubt the following sentences represent the 
views of all of the four concurring judges, except SNEED, J., 
who goes further in support of the power of the legislature 
to regulate the wearing of arms: ‘‘ What, then, is he [the citi- 
zen] protected in the right to keep and thus use? Not every- 


thing that may be useful for offence or defence ; but what may 
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properly be understood or included under the title of arms, | Sighting, nor fighting Jetween two or more persons. It was there- 


taken in connection with the fact that the citizen is to keep 
them as acitizen. Such, then, as are found to make up the 
usual arms of the citizen of the country, and the use of which 


will properly train and render him efficient in defence of his | 


own liberties, as well as of the state. Under this head, with 
a knowledge of the habits of our people, and of the arms in 
the use of which a soldier should he trained, we would hold 
that the rifle of all descriptions, the shot-gun, the musket and 
repeater are such arms ; and under the constitution, the right 
to keep such arms cannot be infringed or forbidden by the 
legislature. Their use, however, may be subordinated to such 
regulations and limitations as are or may be authorized by the 
laws of the land, passed to subserve the general good, so as 
not to infringe the right secured, and the necessary incidents 
to the exercise of such right.” * * * ‘‘ We hold, then, 
that the act of the legislature in question, so far as it prohibts 
’ the citizen, either publicly or privately, to carry a dirk, sword- 
cane, Spanish stilletto, belt or pocket pistol, is constitutional. 
As to the pistol designated as a revolver, we hold this may or 
may not be such a weapon as is adapted to the usual equip- 
ment of the soldier, or the use of which may render him more 
efficient.as such; and therefore hold this to be a matter 
to be settled by evidence, as to what character of weapon 
is included in the designation ‘revolver.”’” * * * * 
‘‘We know there is a pistol of that name [revolver] which 
is not adapted to the equipment of the soldier, yet we 
also know that the pistol known as the ‘ repeater’ is a soldiers’ 
weapon—-skill in the use of which will add to the efficiency of 
the soldier. If such is the character of the weapon here des- 
ignated, then the prohibition of the statute is too broad to be 
allowed to stand consistently with the views herein expressed. 
* * .* As we have said, the statute amounts to a prohibi- 
tion to keep and use such weapon for any and all purposes. 
It therefore, in this respect, violates the constitutional right 
to keep arms, and the incidental right to use them, in the ordi- 
nary mode of using such arms, and is inoperative.’’ 


We must not here overlook the early Tennessee case of Simp- 
son v. The State, decided by the Supreme Court of Tennes- 
see in 1833, and reported in 5 Yerger, 356. The only ques- 
tion in that case was the sufficiency of an indictment for an 
affray which charged that the defendant, ‘‘ with force and 
arms, at, etc., being arrayed in a warlike manner, then and 
there, in a certain public street and highway situate, unlaw- 
fully, and to the great terror of divers good citizens of the 
state, then and there being, an affray did make,’’ etc. It was 
held that this indictment did not sufficiently charge an affray. 
The court consisted of four judges, among them Judge Green, 
who delivered the opinion of the court in Aymette v. The 
State, supra, and also Judge Catron, afterwards one of 
justices of the Supreme Court of the United States, who, two 
years before, had delivered the opinion of the court in the fa- 
mous Grainger case (5 Yerg. 459) expounding the law of self- 
defence ; and with these were associated Judges WuyTe and 
Peck. WuyTE, J., delivered the opinion of the court, Peck, 
J., dissenting. Two reasons were given for holding the in- 
dictment insufficient. The frst was that in order to consti- 


tute an affray there must be, tst, fighting; 2d, and between 
two or. more persons, 3d, and in some public place so as to 
cause terror to the people. Now the indictment did not charge 





fore held insufficient. It is difficult to conceive how there 
can be fighting, unless there be at least two persons,unless it be 
between a man and a beast ; but we are stating accurately the 
reasoning of the court. The second reason, and the one 
with which we have to do, is embodied in the following lan- 
guage of Judge WuyTE: ‘‘ But suppose it to be assumed on 
any ground that our ancestors adopted and brought over with 
them this English statute [2 Edw. III.] or portion of the 
common law, our constitution [of 1796] has completely abro- 
gated it. Itsays ‘that the freemen of this state have a right to 
keep and to bear arms for their common defence.’ (Art 11, § 
29.) It is submitted that this clause of our constitution fully 
meets and opposes the passage or clause in Hawkins of ‘a man’s 
arming himself with dangerous and unusual weapons,’ as being 
an independent ground of affray, so as of itself to constitute the 
offense cognizable by indictment. By this clause of the con- 
stitution an express power is given and secured to all the free 
citizens of the state to keep and bear arms for their defence, 
without any qualification whatever as to their kind or nature ; 
and it is conceived that it would be going much too far to 
impair by construction or abridgment a constitutional privi- 
lege which is so declared. Neither, after so solemn an in- 
strument hath said the people may carry arms, can we be per- 
mitted to impute to the acts thus licensed such a necessarily 
consequent operation as terror to the people to be incurred 
thereby. We must attribute to the framers of it the absence 
of such a view.’’ In Aymette’s case, supra, Judge GREEN 
characterized the above language as ‘‘ only an incidental re- 
mark of the judge who delivered the opinion, and therefore 
entitled to no weight.’’ To enable the reader to judge how 
far this declaration of law by Judge WHYTE was necessary to 
the determination of the question in the case, it should be 
remarked that it is an argument put forth to obviate the force 
of the following language of Sergeant Hawkins: ‘‘ But grant- 
ing that no bare words in the judgment of law carry with them 
so much terror as to amount to an affray, yet it seems certain 
that in some cases there may be an affray where there is no 
actual violence ; as where a man arms himself with danger- 
ous and unusual weapons, in such a manner as will naturally 
cause terror to the people, which is said always to have been 


an offence at common law, and is strictly prohibited by many 


statutes.’’ (Hawk. P. C. Book 1, ch. 28, § 4, Leach’s ed.) 


The latest case upon this branch of the subject appears to 
be English v. The State, 35 Tex. 473. The statute consid- 
ered in that case (Act of 12 April, 1871, 2 Pasch. Dig. Laws, 
art. 6512) provides with certain exceptions that ‘‘ any person 
carrying on or about his person, saddle, or in his saddle-bags, 
any pistol, dirk, dagger, slung-shot, sword-cane, spear, brass- 
knuckles, bowie-knife, or any other kind of knife manufac- 
tured or sold for the purpose of offence or defence, unless he 
has reasonable grounds for fearing an unlawful attack on his 
person, and that such grounds of attack shall be immediate 
and pressing; or unless having or carrying the same on or 
about his person for the lawful defence of the state, asa 
militia-man in actual service, or as a peace officer or police- 
man, shall be guilty of misdemeanor,’’ etc. The second 
section provides that ‘‘any person charged under the first 
section of this act who may offer to prove by way of defence 
that he was in danger of an attack on his person, or un- 
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lawful interference with his property, shall be required to | 
show that such danger was immediate and pressing, and was 
of such a nature as to alarm a person of ordinary courage ; 
and that the weapon so carried was borne openly and not con- 
cealed beneath his clothing; and if it shall appear that this 
danger had its origin in a difficulty first commenced by the 
accused, it shall not be considered a legal defence.’’ Section 
3 provides that the governor may, by proclamation, exempt | 


| 
{ 
| 


the frontier counties from the operation of the act. The re- | 
maining sections contain provisions which it is not necessary | 
to notice. It will be seen that this statute is much stronger 
than any which we have previously cited. With certain re- | 
stricted exceptions, it effectually prohibits the bearing of all 
small arms, whether openly or concealed, on horseback ar on 
foot. It is doubtful whether so sweeping a statute can be 
sustained in the light of any of the adjudications already 
quoted. But the late Supreme Court of Texas nevertheless 
did, in English v. The State, supra, declare that it is neither 
in conflict with the second amendment of the federal consti- 
tution, nor with the provision of the constitution of that state 
quoted at the beginning of this article. The court (WALKER, 
J.) say: ‘‘ The word ‘ arms,’ in the connection we find it in 
the constitution of the United States, refers to the arms of a 
militia-man or soldier, and the word is used in its military 
sense. The arms of the infantry soldier are the musket and 
bayonet ; of cavalry and dragoons, the sabre, holster-pistol 
and carbine; of the artillery, the field-piece, siege gun and 
mortar, with side-arms. The terms dirks, daggers, slung- 
shots, sword-canes, brass-knuckles and bowie-knives belong | 
to no military vocabulary. Were a soldier on duty found 
with one of these things about his person he would be pun- 
ished for an offence against discipline. The act referred to 
makes all necessary exceptions, and points out the place, the | 
time and manner in which certain deadly weapons may be car- 
ried as a means of self-defence ; and these exceptional cases, 
in our judgment, fully cover all the wants of society. There 
is no abridgment of the fersona/ rights, such as may be re- ; 
garded as inherent and inalienable to man, nor do we think 
his political rights are the least infringed by any part of this 
law.’’ The court also understand the word “‘ arms’’ in the 
Texas constitution as having the same import and meaning 
which it has in the second amendment of the federal consti- 
tution ; and they hold that the legislature may regu/a‘e the 
right to bear arms without taking it away, and that this has 
been done by the act under consideration. 








[TO BE CONTINUED. ] | 
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Constitutional Law—Taxation of Railroads. 


THE NORTH MISSOURI RAILROAD COMPANY AND 
MORRIS K. JESSUP, PLAINTIFFS IN ERROR, v. CON- 
STANTINE MAGUIRE, 


Supreme Court of the United States, No. 281, October Term, 
1873. 


1. Constitutional Law—Power to Tax Railroads.—The first section of a con- 
stitutional erdinance adopted by the people of Missouri, in 1865, provides that 
“there shall be levied and collected from the Pacific Railroad, the North Missouri Rai!- 
road, and the St. Louis and Iron Mountain Railroad companies, an annual tax of ten 
per centum of all their gress receipts for the transportation of freight and passengers 
(net including amounts received from and taxes paid to the United States), from the first 
of October, 1866, to the first of October, 1868, and fifteen per centum thereafter ; which 
tax shall be d and coll d in the county of St. Louis, in the same manner as 








other state taxes are assessed and collected, and shall be appropriated by the general 
assembly to the payment of the principal and interest now due, or hereafter to become 
due, upon the bonds of the state, and the bonds guaranteed by the state issued to the 
aforesaid railroad companies.” //e/d, that this ordinance does not impair the obligation 


| of any contract between the state of Missouri and the North Missouri Railroad Com- 


pany, and is constitutional and valid. {Affirming North Mo. R. R. Co. v. Maguire, 
49 Mo. 490. Acc. Pacific R. R. Co. v. Maguire, 51 Me. 142. And see Trask v. Ma- 
guire, ante, 175; Pacific R. R. Co. v. Maguire, awte, 228. 


2. Effect of the Act of February 16, 1865.—On the 16th day of 








| February, 1865, prior to the adoption of the above ordinance, the legislature of Missouri 


passed ‘* An act to provide for the completion of the North Missouri Railroad and its 


| west branch, and for the construction of a bridge over the Missouri river,”” whereby the 


state, to enable said company to negotiate bonds for the purposes named, relinquished 
its frst lien, which it previously had upon the said road and its appurtenances to secure 
the indebtedness of the said company to the state, ané accepted a second lien in lie- 
thereof, and by which act a fund commissioner was appointed to receive all moneys be 
longing to the railroad company, and to disburse and distribute the same in a certain 
specified mode. Hed, that there is nothing in this act creating a contract exempting 
the railroad company fromtaxation. [Affirming North Mo. R. R. Co. v. Maguire, 49 
Mo. 490 } 

3. Power of Taxation.—The nature and extent of the power of taxation discussed 
by Mr. Justice Ciirrorp. 

In error to the Supreme Court of the state of Missouri. 
Mr. Justice CLIFFORD delivered the opinion of the court. 


Much discussion of the evidence in the case will be unneces- 
sary, as the principal facts are embodied in an agreed statement, 
which is made a part of the record. 

By the agreed statement it appears that the plaintiff company 
is a corporation established by the laws of the state, and that the 
other plaintiff claims to be the legal owner of all the property 
lately owned by the corporation. Said company was incorporated 
on the 3d of March, 1851, with a capital stock of six millions of 
dollars, divided into shares of one hundred dollars each. 


Pecuniary aid in large amounts was furnished to the company 


| by the state, as appears from several legislative acts. Such aid 


was granted by the act of the 23d of December, 1851, in terms as 
follows: that when evidence is produced satisfactory to the gov- 
ernor that the company has collected fifty thousand dollars on 
their capital stock, and that they have expended the same in the 


| survey, location, and construction of the railroad, the governor 


shall cause to be issued and delivered to the company special 
bonds of the state to the same amount, as a loan of. public credit, 
bearing interest and payable as therein provided. Provision is 
also made in the same section that, upon like proof that the com- 
pany have expended the whole of the sum realized from these 
bonds, and that they have also expended a further sum of the same 
amount of their own moneys, the governor shall, in like manner, 
cause to be issued and delivered to the company further like 
bonds to the same amount, and so on in like manner as often as 
the company shall, from time to time, furnish like evidence that 
they have expended from their own moneys further sums, of not 
less than fifty thousand dollars, for the construction of the railroad, . 
and that they have expended for the purpose the whole of the 
proceeds of the bonds previously issued by the state, the governor 
shall cause to be issued and delivered to the company further like 
bonds in installments of the same amount, not exceeding in all the 
sum of two millions of dollars. 

Bonds of the kind were forbidden to be delivered until the ac- 
ceptance thereof should be signified to the secretary of state by 
the filing in his office of a certificate of such acceptance under 
the corporate seal of the company with the signature of the pres- 
ident, and the provision was that the certificate of acceptance so 
executed and filed should be recorded in the office of the secretary 
of state, and that it shall become and be, to all intents and pur- 
poses, a mortgage of said road and every part and section thereof, 
and its appurtenances, to the people of the state, for securing the 
payment of the principal and interest of the sums of money for 
which such bonds shall from time to time be issued and accepted., 

Legislative aid was also furnished in like form to certain other 
railroad companies of the state to expedite their construction and 
the completion of the same, amounting in the whole to the sum 
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! 
of nine millions of dollars, including the amount furnished to the | 


plaintiff company, all of which was secured as a first lien on the 
respective railroads in like manner. 

None of the companies, however, were able to complete their | 
railroads without further aid from the state, and on the roth of De- | 
cember, 1855, the legislature, by an act entitled ‘‘ An act to secure | 
the completion of certain railroads in the state,” enacted that it | 
shall be the duty of the governor, upon the application of any of 
said companies, with the proof of the investment of any sum in 
the actual construction and equipment of the trunk line of the 
railroad, from sources other than the proceeds of the bonds of the 
state, and not secured upon the road by a lien prior to that of the 
state, and verified as therein required, to sign and deliver to such 
company an amount in the bonds of the state equal to twice the | 
amount so proven to have been invested in the construction and 
equipment of the said railroad since the last application and issue 
of bonds to such company, and successively, from time to time, 
upon the application for bonds and proof of such investment, the 
governor shall issue and detever, in like manner, bonds to such | 
company until the aggregate ammount tothe plaintiff company shall | 
be two millions of dollars, one million of which shall be exclu- | 
sively applied to the construction of a portion of said road therein 
described ; and it is made the duty of the governor to expend the 
other million of dollars for the purchase of the railroad iron neces- | 
sary to lay the track of said road from one described point to an- | 
other, and to purchase the rolling stock for the same, and the 
provision is that the said iron and rolling stock so purchased shall 
belong to the state until placed upon the track for use, after which 
time the state shall have a first lien on said iron and rolling stock, | 
together with all the road and its equipments, constructed and to ; 
be constructed, for the security of the payment of the principal 
and interest of said bonds, and all bonds issued or that may be 
issued to said company, under this or any former act of the legis- | 
lature granting the credit of the state to the company. 


Power is also reserved to the state to enforce the lien on the rail- | 
road for the failure on its part to pay punctually principal and in- | 
terest on the bonds issued for its benefit, as herein and heretofore 
provided for in such cases ; and the company shall pay at the times 
herein specified, ‘‘to the treasurer of the state one and a quarter | 
per cent., in addition, in each year, on each thirty-year bond, and 
two and a half per cent., in each year, on each twenty-year bond | 
so sold or hypothecated, to be invested at not less than seven per | 
cent. interest, in such securities as are provided in the act.” 


By the same section it is also provided that from the net profits | 
arising from the road after the same shall be completed and in op- | 
eration, a sum equal to not less than ten percent. per annum upon | 
the net earnings of the railroad shall be paid by the company to | 


[Number 23, 


1857, the legislature made a further loan of credit to the company 


‘of one and a half millions of dollars, to be issued in bonds and 


to be expended upon the railroad south of the junction therein de- 
scribed, which bonds were to be issued in installments of two hun- 
dred thousand dollars, upon proof furnished to the governor of 
the expenditure for the same purpose of a sum equal to their par 
value in the construction of the railroad, and the company was 
authorized by the same act to establish and keep a ferry across the 
Missouri river, where its road strikes the same, for all purposes 
connected with the company, and for general purposes, by paying 
the usual license-tax provided by law in Such cases. 


Bonds could not be lawfully issued under that act until the com- 
pany accepted the act, and it was provided that the failure to pay 
any part of the principal or interest of the bonds should be a for- 
feiture of all right in such company to demand or receive any fur- 
ther issue of bonds, and in that event it was made the duty of the 


| governor to foreclose the mortgage of the state and to enforce her 
| lien on the property of the company. 


Before the year expired, to-wit, on the 19th of November fol- 
lowing, the legislature authorized the governor to issueto the plain- 
tiff company a further amount of two hundred and fifty thousand 


| dollars in the bonds of the state, to complete a described portion 
| of the road, and the same act provided that the act should not be 


construed to release the railroad from any penalty or forfeiture to 

which the company may be liable under such prior laws. 
Authority was conferred upon the company by the act of the 

16th of February, 1865, to issue their own bonds to the amount of 


| six millions of dollars, and to secure the same by a first mortgage 


of their railroad appurtenances, as more fully set forth in the act. 
Such bonds were to be issued in three classes, and were to be ap- 
plied as therein provived, and to facilitate the sale of the bonds 


| the state relinquished her first lien and mortgage upon the main 
| line of the railroad, retaining only a second lien and mortgage 


thereon until the principal and interest of said bonds are paid in 
full. By the same act the legislature created a fund commissioner, 
and enacted that whenever any portion of said bonds shall be 


| issued that they shall be placed in the hands of the fund commis- 


sioner to be negotiated, and the proceeds paid over to the corpo- 
ration for the purposes and under the regulations and restrictions 
provided in the same act, but the act was not to be operative un- 
less accepted by the company in the mode therein provided. 
Prior inconsistent provisions in relation to the plaintiff company 


| were repealed by the twelfth section of the act, and the provision 


is thatthe work on the west branch should not be expedited to the 
exclusion of the construction of the main line of the railroad. 


These several acts were duly accepted by the company and 
were in force on the 8th of April following. Interest was paid by 


the treasurer of the state as a sinking fund, for the purpose of pay- | the company on the bonds issued until the year 1860, when the 
ing at maturity the bonds of the state so issued and to be issued | company made default, and such interest has never been paid. 
to the company. | On the said 8th of April [1865] the people of the state adopted 
Special provision is also made that the treasurer of the company | an ordinance as a part of their constitution, which provides to 
and the treasurer of the state shall be the commissioners of the | the effect that an annual tax of ten per cent. of all their gross re- 
sinking fund, and that it shall be the duty of the company to pay ceipts, with an immaterial exception, shall be levied and collected 
or remit the semi-yearly interest to the designated place, as therein | of the company and two other companies therein named, for 
provided, and in case the company shall fail to pay such interest | the period of two years, as therein described, and fifteen per cent. 
‘or to remit the amount to the designated place, it is made the duty | thereafter, which tax shall be assessed and collected in the county 
of the treasurer of the state to supply the amount and remit the | of St. Louis in the same manner as other state taxes are assessed 
same, in which event he is required to refund the amount fromthe and collected, and shall be appropriated by the legislature to the 
sinking fund and charge the same to the defaulting company. In| payment of the principal and interest now due or hereafter to be- 
that event the provision is that the defaulting company shall not | come due upon the bonds of the state issued to the copany. 
draw any further state bonds. Moneys, funds and securities, be-| Such receipts for the transportation of freight and passengers 
longing to the sinking fund, are declared to be subject to the con- | for the first of the two years, not including any sum received from 
trol, care, and management of the fund commissioners, and the | the expected source, amounted to six hundred and eighty-two 
provision is that from time to time they may invest the same inthe | thousand five hundred and seventy dollars, and the agreed state- 
bonds of the state under the conditions therein provided. | ment shows that a tax of ten per cent., amounting to sixty-eight 


All funds derived from the sale of state bonds were expended, | thousand two hundred and fifty-seven dollars, was assessed in the 
but still the railsoad was not completed, and onthe third of March, | proper county on the gross receipts of the railroad for that year, 
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June 4, 1874.] 


under the provisions of the said ordinance. None of the princi- 
pal of the bonds was due at the time the tax was assessed, but the 
interest on the same, to an amount greater than the amount of the 
tax, was due at that time. 

Payment of the tax being refused, the defendant, as the collector, 
seized the property of the company to satisfy the same, and the 
plaintiffs here brought an action of trespass against the collector to 
test the validity of the tax, in the state circuit court for the county 
where the tax was assessed. Service was made and the defend- 
ant appeared, when the parties waived a jury and submitted the 
case to the court upon an agreed statement of facts. Hearing was 
had and the‘court rendered judgment for the plaintiffs’ and the de- 
fendant excepted and appealed to the supreme court of the 
state, where the judgment of the state circuit court was reversed 
and a judgment rendered for the defendant. Whereupon the 
plaintiffs sued out a writ of error and removed the cause into this 
court. 

Corporate powers were conferred upon the company by the act 
of the third of March, 1851, but the act of incorporation contains 
no provision whatever exempting the property of the company 
from taxation. Three years later the charter was amended, and 
the sixth section of the amendatory act provided that the capital 
stock, with all machines, wagons, carts, engines or carriages be- 
longing to the company, with all their works or other property, 
and all profits which shall arise from the same, shall be vested in 
the shareholders in proportion to their shares, and that the same 
shall be deemed personal estate and shall be exempt from any 
public charge or tax whatsoever for the period of five years from 
and after the passage of the act, which period has long since 
elapsed. 

Attempt is made in argument to show that an exemption from 
taxation may be implied from some of the provisions of the act to 
provide for the compleiion of the railroad and its west branch. 
Based solely on that theory the error assigned is that the ordi- 
nance ofthe state imposing the tax is in violation of that provision 
of the constitution which prohibits the states from passing any law 
impairing the obligation of contracts. Pursuant to that theory the 
plaintiffs contend that the legislative act to complete the railroad 
enacted a mode of making payments by the company to the state, 
which, when the act was accepted by the company, became a 
binding contract between the parties, within the protection of that 
provision of the constitution, and that as such it could not be re- 
scinded by any subsequent legislation, and that the ordinance does 
not impair the obligation of that contract by providing aaother 
and a differentamode of enforcing the payments without the consent 
of the company. 

Serious difficulty would arise in sustaining the judgment of the 
state court if the view assumed in the proposition was correct, that 
the ordinance was a mere change of the order of disbursing the re- 
ceipts and earnings of the company, instead of being what it pur- 
ports to be on its face, an expression of the sovereign will of the 
people of the state levying taxes to pay and discharge the indebt- 
edness of the state. 

Power to tax is granted for the benefit of the whole people, and 
none have any right to complain if the power is fairly exercised 
and the proceeds are properly applied to discharge the obligations 
for which the taxes were imposed, Such a power resides in the 
statefgovernmentas a part of itself, and need not be reserved when 
property of any description is granted to individuals or corporate 
bodies, Cooley on Const. 127-280. 

Unless exempted in terms which amount to a contract not totax, 
the property, privileges and franchises of a corporation are as 
much the legitimate subjects of taxation as any other property of 
the citizens which is within the sovereign power of the state. Re- 
peated decisions of this court have held, in respect to such corpo- 
rations, that the taxing power of the state is never presumed to be 
relinquished, and consequently that it exists unless the intention 
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to relinquish it is declared in clear and unambiguous terms. So- 
ciety for Savings v. Coite, 6 Wall. 606; P. & W. R. R. Co. v. Ma- 
ryland, 10 How. 393; Providence Bank v. Billings, 4 Pet. 561; 
Jefferson Bank v. Skelly, 1 Black, 36; Ohio L. I. & T. Co. v. De- 
bolt, 16 How. 416. 

Express exemption is not pretended, nor does the act to provide 
for the completion of the railroad contain any provision which, 
when properly construed, affords any support to the proposition 
that any such contract exists between the company and the state, 
either express or implied, even if it could be admitted that mere 
implication is sufficient, which may well be questioned, as the cur- 
rent of the decisions of this court warrant the conclusion that if 
such an exemption be claimed it must be made to appear in clear, 
explicit, and unequivocal terms. 

Authorities from numerous sources are cited by the plaintiffs, but 
none of them show that a lawful tax on a new subject, or an in- 
creased tax on an old one, interferes with a contract or impairs its 
obligation, within the meaning of the constitution, even though 
such taxation may affect particular contracts, as it may increase 
the debt of one person and lessen the security of another, or may 
impose additional burdens upon one class and release the burdens 
of another, still the tax must be paid unless prohibited by the con- 
stitution, nor can it be said that it impairs the obligation of any 
existing contract in its true legal sense. Blackwell on Tax Titles, 
(2d ed.) 408. 

Properties of every kind over which the sovereign power of a 
state extends are objects of taxation outside of the means and in- 
struments of the federal government. Hamilton Co. v. Mass., 6 
Wall. 639. 

Unrestricted by constitutional limitations, the only restraint upon 
the taxing power of the states is the responsibility of those in whom 
the power is lodged, and the power of appropriation of the pro- 
ceeds, when not so restrained, is equally unlimited. Griffinv. The 
Mayor, 4 Comst. 419; Crowell v. Lawrence, 41 N. Y. 141. 


Questions not involved in the assignment of errors will not be 
examined, nor is it necessary, as all agree that the main question 
in the case is whether the ordinance impairs the obligation of any 
contract made and concluded between the state and the company 
before the ordinance was adopted. 

Unless the power of the state to tax the company was surren- 
dered by the antecedent act to provide for the completion of the 
railroad, it must be conceded that the power exists, as it is plain 
that none of the other acts referred to afford any support what- 
ever to such a proposition. 

Five years before that act was passed the company made de- 
fault in the payment of the interest falling due on the bonds which 
the state issued for their benefit, and by that act the legislature 
postponed and released the lien of the state, which was a first lien 
on all their property to the amount of four millions three hundred 
and fifty thousand dollars, and accepted in its stead a second lien 
upon the same property, in order that the company might issue six 
millions of dollars of bonds of their own and be able to secure 
their payment, principal and interest, by a first mortgage upon the 
same property, to complete the main line of the road and its west 
branch and the bridge therein described. 

Moneys belonging to the company from that time were to be 
placed in the hands of the fund commissioner created by the act, 
and were to be disbursed by him as follows: (1) Amounts re- 
quired for the actual current expenditures in operating the railroad 
and carrying on the ordinary business of the corporation, includ- 
ing all sums that may be necessary for keeping the same in a good 
state of repair, and for such additions to the rolling-stock, &c., as 
may be requtred to enable the company to transact the business of 
the railroad. (2) Amounts sufficient to pay the salary of the fund 
commissioner. (3) Amounts sufficient to pay the interest upon 
said first mortgage bonds, as the same shall fall due. (4) Amounts 
necessary to pay the cost of the construction and equipment of the 
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railroad. (5) Amounts sufficient to pay accruing dividends on | 


preferred stock, not exceeding six per cent. per annum thereon, as | ° "Be burning of the mill and lumber was a question of fact for the jury. 


provided in the act. (6) Amounts sufficient to pay the interest due 
on the outstanding bonds of the state previously loaned to the com- 
pany. (Lastly) He shall disburse the surplus to the payment of 
the principal of said first mortgage bonds until the same shall be 
fully paid off, or if none of such bonds shall have become due, 


(3.) That whether the burning of the elevator was the proximate or the remote cause 


(4.) That the jury were therefore to determine whether the burning of the mill and 
lumber was the result naturally and reasonably to be expected from the burning of the 


| elevator, and whether the burning of the elevator was the result of sparks communi- 


then to the payment of the principal of the bonds of the state, if 
| the plaintiff. 


any are still outstanding, and the balance shall be paid over to the 
company. ‘ 
Further examination of those provisions is certainly unnecessary, 


cated from the ‘steamer, 

(s.) That there was nothing in the fact of the steam being emitted through the 
chimney of the steamboat from which the jury should infer negligence. 

(6.) That the leaving of the elevator unused, without a watchman and with its spouts 
open, did not constitute such negligence as would make the defendant responsible to 


(z.) That the question whether the defendant was guilty of negligence, in failing to 


| make use of sfark-arresters on his steamboat, was a question of fact for the jury. 


as it is too plain for argument that they do not afford the slightest | 


support to the views of the plaintiffs. On the contrary they are 
entirely silent on the subject of taxation, and fully justify the re 
marks of the’state court when they say that the subject of taxation 
forms no part of the contract contained in the act under consider- 
ation. Ins. Co. v. Trust Co., 47 Mo. 155. 

Nothing is said about taxation, and it does not seem to have en- 


| 
} 
| 
} 
| 
| 


(8.) That the true test of negligence in this and other cases is, what would an ordi- 
naryly prudent man have done under the precise circumstances, 

It appears from the pleadings and the undisputed evidence in 
the cause that the plaintiff, on the 3d day of October, 1871, was in 
the possession of a saw-mill on the bank of the Mississippi river, 
situate on certain lots in an addition to the town of McGregor, in 
Iowa, upon which there was a large quantity of lumber. At the 


| same time the defendant was the owner of a large grain-elevator 


tered into the contract between the parties, but was obviously left | 
where the law had placed it before the act was passed, nor was any | 


provision made for the payment of taxes, unless it may be held 
that the disbursements for that purpose may fairly be included in 
such as are required to pay the current expenditures in carrying on 
the ordinary business of the corporation. Railroad v. Mayuire, 49 
Mo. 490; Pacific R. R. v. Maguire, 51 id. 142. 

Reference is also made to some other sections of the act as sup- 
porting the proposition submitted by the plaintiffs, but it is so ob- 
vious that they cannot be so regarded without departing from the 
established rules of law applicable in such cases, that ‘t is not 
necessary to pursue the discussion. 

Like controversy exists between the state and another of the rail- 
roads mentioned in the ordinance, in which case it is contended that 
the ten per cent. charge imposed by that instrument is not a tax 
within any correct meaning of that word, that it is an appropria- 
tion of the property of the company without due process of law, 
or the taking of the property of the company without just compen- 
sation, but no such questions are open for examination in this case, 
and no such error are assigned in the record. 

Dissenting, Mr. Chief Justice WAITE. 


_ Mr. Justice StRoNG did not sit. 
JUDGMENT AFFIRMED. 





Negligence Causing Fire—Remote and Proximate 
Cause—Construction of Steam Engine as Respects 
Damages Caused by Sparks—Duty of Steamboats 
as Respects Spark-Arresters—Duty of Guarding 
Elevators. 


TIMOTHY KELLOGG v. MILWAUKEE & ST. PAUL RAIL- 
WAY COMPANY. 


United States Circuit Court, District of Iowa, May Term, 1874. 
Before MILLER and DILLON, JJ. 


Negligence—Proximate and Remote Cause.—The defendant was the owner of an 
elevator built on the bank of the Mississippi river, and also of a steamboat used in trans- 
ferring cars and barges to and from it. ‘he steamboat had no spark-arrester, and the ex- 
hausted steam was allowed to escape through its chimney. The plaintiff was the owner 
of a mill and a lumber yard, the former 528 and the latter 388 feet from the elevator, and 
the space between these and the elevator was vacant; the elevator being unused, its 
spouts left open and without a watchman ; the steamboat, being in the necessary course 
of its pation, moved alongside the elevator; and the weather being very dry and 
the wind high and blowing in the direction of the plaintiff's mill and lumber, the ele- 
vator, by reason of sparks communicated from the chimney of the steamboat (as the 
evidence tends to show) caught fire, and from it fire was communicated to the defend- 
ant’s mili and lumber, se that these latter were consumed. Upon these facts it is held. 

(:.) That the defendant was not liable in any event, unless the fire was communi- 
cated to the elevator through the defendant’s negligence or the negli e of its serv- 








ants in the construction and use of the boat. 
(2.) That the defendant would not be liable unless the burning of the clevator 
was the proximate and not merely the remote cause of the burning of the mill and lum- 
er, 


building, also situate on the bank of the river, 528 feet above the 
mill of the plaintiff. The intervening property was vacant or un- 
occupied. This elevator was built before the plaintiff's mill, and 
was constructed of pine, and was from 100 to 120 feet in height. 
It seems to have been built after the usual model of elevators, and 
had spouts or openings on the east or river side thereof for the pur- 


| pose of discharging grain into boats or barges. The lumber on 





the plaintiff's premises was distant from the elevator 388 feet. 

At the date above named the defendant was also the owner of a 
steamboat called the “‘ Jennie Brown,” which was employed by 
it in transferring cars and barges back and forth between the end 


| of its road at North McGregor on the Iowa, and Prairie du Chien 


on the Wisconsin side of the river. 

On this 3d day of October, 1871, the elevator caught fire and 
was entirely consumed, and the fire therefrom extended to and also 
entirely consumed the plaintiff's lumber and his mill building and 
machinery. There was at the time an unusually high wind blow- 
ing from the elevator in the direction of the plaintiff's lumber and 
mill. The evidence tended to show that sparks and burning 
brands were carried directly from the elevator to the lumber and 
mill, and that the trees on the bluffs, 600 feet distant from the ele- 
vator, were scorched and killed by the flames and heat from the 
elevator. 

The plaintiff now brings this action against the railroad com- 
pany to recover the value of the mill, machinery, lumber and 
property thus consumed. The ground of his action is the defend- 
ant’s alleged negligence, which the plaintiff claims was the cause 
of his loss, and was so directly the cause of it as to involve an ac- 
tionable liability on the part of the defendant. There are several 
specific grounds of complaint in the petition against the defend- 
ant, in connection with this fire. 

1. Itis claimed that the defendant is at fault because it negli- 
gently omitted to provide the Jennie Brown with spark-arresters. 

2. Because the exhausted steam was admitted into the smoke- 
stack, thereby intensifying the force of the draught, and that by 
reason thereof, and by reason of the absence of spark-arresters, 
the boat emitted or threw off large quantities of sparks and coals, 

3. That the spouts or openings in the elevator on the river side 
were carelessly left open; and 

4. That the elevator at the time was unoccupied, and negligently 
left without a watchman or other person to look out for or prevent 
fire. 

The substantial charge in the petition is that in one of her trips 
the defendant ‘‘ negligently permitted the steamboat to approach 
and lie alongside of, or in close proximity to, said grain elevator, 
and negligently allowed and caused long and strong draughts of 
escaped or exhausted steam to pass and rushinto the smoke-stack 
of the boat, whereby large quantities of cinders, sparks or coals of 
fire were forced up through and emitted from the smoke-stack 
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against the elevator and openings in it, in consequence of which, | 


and of the negligence of the defendant in not providing the proper 
and necessary spark-arresters, and of their negligence in not 


| of the boat (this railroad company) liable for the burning? 


keeping some person in charge thereof, and of their negligence | 


in not keeping the openings in said elevator closed, the same took 
fire from said sparks, and from thence the fire extended to and 
burned the plaintiff’s mill and property. 


The defendant asked the court to instruct the jury that if ‘‘ they | 
| day have been proved to youas showing, or tending to show, neg- 


believed from the evidence that the sparks from the Jennie Brown 
set fire to the elevator through the negligence of the defendant, and 
the distance from the elevator to the nearest lumber pile was 388 
feet, and to the mill 528, then the proximate cause of the burning 
of the mill and lumber was the burning of the elevator, and the 
injury to the plaintiff is too remote from the negligence to afford a 
ground for recovery.” This was refused. 


| boat on the day in question. 


| before, so I instruct you now. 


care, or want of skill in her management, as to make the owners 
In the 
first place, I observe that the railroad company in this case stands 
precisely in the same position as if the boat was owned by an in- 
dividual. There is no additional responsibility attaching because 
it was a railroad company, nor are they any less responsible be- 
cause of that fact. 

Two or three circumstances apart from the transactions of that 


ligence or carelessness on the part of the officers in charge of the 
The first of these to which I call 
your attention is the fact of the steam of the boat being emitted 
through the smoke-stack. As Judge DILLON instructed the jury 
There is nothing to presume any 


| negligence on the part of the railroad company in that regard. It 


Beach & Murdock, for the plaintiff; Cary 6» Upedegraff, for the | 
| comotive power of the vessel—for increasing the amount of steam. 


defendant, 


Mr, Justice MILLER orally charged the ju y in substance as fol- | : , 
| of negligence can be made against the owners of the boat because 


lows : 
These three questions you are called upon to determine : 


First. Whether the elevator was burned by sparks from the Jen- | 
| not connected with the boat, is that the elevator (which was also 


nie Brown ? 
Second, If it was so burned, was it in consequence of the neg- 
ligence of the officers or men in charge of the Jennie Brown ? 


Thirdly. Whether the burning of the mill and lumber was the | 


natural and probable result of the burning of the elevator ? 
As to the first—whether or not the elevator caught fire from the 


sparks of the Jennie Brown—you can determine as well as I can, | 
and the decision of that question I leave with you without com- | 
ment. In considering the othertwo propositions, I will commence | 


with the last first. Supposing, for the present, that the elevator 
was burned down through the carelessness of the defendant, was 
the burning of the mill and lumber so connected with the burning 
of the elevator that the defendant would be responsible for it? On 
that point I have been asked by counsel to instruct, as a matter of 
law, that by reason of the space intervening between the elevator 
and the mill of plaintiff, the burning of the elevator would not 
make them responsible. The authorities are in conflict upon that 
subject—that is, upon what is called remote consequences. Now, in 


is one of the usual, if not necessary, means for increasing the lo- 
It is almost universal, and, I presume necessary, and no charge 


they permitted the steam to be emitted through the smoke-stack. 
Another ground of carelessness alleged against the defendant‘ 


their property) was not being used, and that it was a season of the 
year when it was uncommonly dry ; that it was made of inflamma- 
ble material, was left without a watchman, and that it was left with 
certain openings—places where the grain was taken in—called 
spouts ; that these spouts for the discharge of grain were left open. 
Supposing this to be so, there is no negligence in this respect 
upon which the defendants are responsible to the plaintiff. Be- 
cause they were not using the elevator at the time is noreason avhy 
they should be called upon to keep a watchman, nor is the fact 


| that these spouts are left open a ground of negligence. 


| 


| the sparks. 


the case before us, it is said that while the burning of the elevator | 
| clare, as a matter of law, that that is so; but I must leave you to 


was the direct consequence of the sparks from the Jennie Brown, 


the burning of the mill and lumber was the remote consequence | 


of the negligence of the defendant. 
I do not believe it is the duty of the court to take that question 


I am not prepared to say this. | 


A more interesting question on the subject of negligence grows 


| out of the question discussed here in regard to the use of the 


Spark-arrester, which is an apparatus on the chimney to arrest 
On that subject I hesitated a good while whether I 
should have to say to you that there was no negligence in that re- 
gard; that is to say, that the owncrs of the boat were not bound 
to use these spark-extinguishers ‘or arresters. But upon further 
reflection I do not think upon the evidence I am authorized to de- 


say from the testimony whether in this respect the owners of the 
boat were guilty of negligence. Upon this subject it is proper 


| for me to remark that the true test of care and diligence on one 


away from the jury, and I leave it with you, as was done at the | 


former trial, to determine whether, under all the circumstances of | 
| is, what would an ordinarily prudent man have done under the pre- 


the case—with the wind blowing ; the inflammable character of the 


elevator ; the combustible material of which it was composed ; and | 


on the other hand, the distance between the elevator and the mill 


and lumber, and from all the evidence and circumstances before | 


- you—whether the burning of the mill and the lumber by the fire 


from the elevator was a consequence usually and naturally to be 


| extinguisher? 


expected ; whether the burning of the mill and lumber was the re- | 


sult naturally and reasonably to be expected from the burning of the | 
| ation upon this subject is that in this day and time, with the ele- 


elevator, and whether the burning of the elevator was the result of 
the sparks from the Jennie Brown. If you find that the officers of 


the boat were not guilty of negligence or carelessness, then the | 
defendant is not liable to the plaintiff; but if you find the con- | 


trary to be true, then it may be responsible for the loss of the 
mill andthe lumber. The main point upon which this case turns, 
in my judgment, is whether the parties who had charge of that 
boat were guilty of such negligence within the meaning of the 
law as would make them liable for causing fire to the mill and 
lumber of the plaintiff. If you find that the elevator was set on 
fire by the sparks from the boat (and I will so suppose for the pur- 


side and of negligence, which is the absence of diligence, on the 
other—a test which juries should apply,and which the law applies— 


cise circumstances which are here presented to you? The best test 
you can bring to bear is, what would an ordinarily prudent and care- 
ful man, who owned a boat like this, or any other boat like it, have 
done in regard to employing the use of a spark-arrester or spark- 
If prudent and careful men do not think it neces- 
sary, and have found it impracticable to use them, the defendants 
are not bound to use them. That is one test. Another consider- 


ments of transportation used in commercial transactions and with 
the great bulk of material transported to and from this country, 
from the East to the West and from the West to the East, the use 
of steam power has become not only necessary but indispensable 


| to the interests of the whole country. Steam is now used as the 


old Conestoga wagon, with six horses, used to be. The expense 


| of using steam power is taxed upon the products of the country 


transported. Motive power, bringing it down to the last princi- 
ple, is the generation of steam, which is the main item of expense 
in transportation. Therefore, you are to consider how far the 


pose of illustration), then was the conduct of the parties in charge | interests of the public require those using this great power to be 
of the boat at the time of the fire characterized by such want of j restricted; and how far the good of the people require those mak- 
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ing use of it to adopt means of safety and protection. If steam- 
boats must adopt various apparatus, thereby increasing: their ex- 
penses, they must charge them upon the products of the country 
transported by them. On the other hand, if they can dispense 
with such things without too great danger, it is to the interest of 
the people for them to doit. But they should adopt such means 
as may be useful for the protection of property and persons. Un- 
der all the circumstances, you are to consider what has been found 
to be generally used by prudent and careful men, in the manage- 
ment of vessels and steam power ; the general usage ; the exper- 


iments made, and the opinions of those who have used the spark- | 


extinguisher ; and you are to say, under all the circumstances, 
whether there was any duty imposed upon the defendants to have 


a spark-extinguisher on their vessel at the time this fire occurred. | 


Now, gentlemen, you come to the main question, whether, in 
point of fact, in the management of that vessel on that day, and 


under the circumstances, there was any negligence on the part of | 


the officers having charge of the boat? Upon that subject I do 


not know of any test better than that I have already given you. | 


If you find the defendant was using such care as ordinarily pru- 
dent men would have used under like circumstances, then there 
would be no negligence on their part. You are to consider all the 
evidence upon the subject, and also the entire situation ; the vio- 
lence of the wind ; the inflammable material of the elevator; the 
nearness of the vessel to the elevator. 
these men had a right to go there; that it was one of their land- 
ing places ; that they could not go directly up to their other land- 
ing place because another vessel was there. You are then to con- 
sider whether, in their attempt to get away from there, they in- 
creased the fire in their engines so that the sparks were unusually 


dangerous ; whether it was prudent in them to use as much power | 


and force as they did, or whether they used any force; whether 
the steam was got up in such a way that prudent men would have 
said : “‘ We will stop this rather than go on; the danger is too great.” 
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| ages at twelve thousand five hundred and two dollars and fifty 
cents. ($12,502.50.) © 
And the court rendered 
JUDGMENT UPON THE VERDICT. 


‘Power of a Federal Court to Disbar an Attorney 
for Contempt—Disbarring without a Hearing— 
The Remedy. 


EX-PARTE JAMES S. ROBINSON, PETITIONER. 


| Supreme Court of the United States, No. 14 (original), October 
| Term, 1873. 

| 

| 


1. Inherent Power to Punish for Contempts.—The power to punish for con- 
tempts is inherent in all courts ; its existence is essential to the preservation of order i® 
judicial proceedings, and to the enforcement of the judgments, orders and writs of the 
courts, and consequently to the due administration of justice. The moment the courts 
of the United States were called into existence and invested with jurisdiction over any 
subject; they became possessed of this power. 

2. The Act of Congress of March 2d, 1831, entitled ‘“‘ An act declara- 
tory of the law concerning contempts of court,’’ limits the power of the circuit and dis- 
trict courts of the United States to three classes of cases : 
misbehavior of a person in the presence of the courts, or so near thereto as to obstruct 
the administration of justice ; 2d, where there has been misbehavior of any officer o f 
the courts in his official transactions ; and 3d, where there has been disobedience or re- 
sistance by any officer, party, juror, witness or other person, to any lawful writ, pro- 
cess, order, rule, decree, or command of the courts. 

3- The 17th Section of the Judiciary Actof 1789, in prescribing fiue or 
imprisonment as the punisment which may be inflicted by the courts of the United States 
for contempts, operates as a limitation upon the manner in which their power in this 
respect may be exercised, and is a negation of all other modes of punishment. 





1st, where there has been 





4» Powerto Disbar Attorney.—The power to disbar an attorney is possessed by all 
courts which have authority to admit attorneys to practice. But the power can only be 
exercised where there has been such conduct on the part of the party complained of as 
shows him to be unfit to be a member of the profession, and before judgment disbarring 
him can be rendered he should have notice of the grounds of compiaint against him and 
ample opportunity of explanation and defence. 

5. The Remedy.—Mandamus is the appropriate remedy to restore an attor- 
| ney disbarred where-the court below has exceeded its jurisdiction in the matter. 





You can consider that, or you can consider, on the other hand, | 


whether they were doing only what was necessary to get off their 
barge. All this is for your determination, and there is no other 
rule but this simple rule, that while they had a right to use their 
vessel to get the barge away, to get up to the proper landing 
place, or up to the island, yet they were bound to have a due 
regard to the risk, to the danger that they might possibly 
set fire to the elevator and burn it, and _ not only 
burn the elevator but other men’s property. If the ele- 
vator was burned on account of their carelessness and negli- 


gence, then they are responsible for the burning of this man’s | 


property as well as of the elevator, if you believe they were so 
connected as I have already explained. If they used due dili- 


gence and due care, then they are not responsible, although the | 


sparks from the boat may have set fire to the elevator, and from 
that fire the mill and lumber were burned. Steam is a dangerous 
element; fire is a dangerous element ; but people must use steam, 
and although defendants had a right to use this vessel there, they 
were required to exercise due care and prudence, such as an or- 
dinarily prudent and sensible man would have exercised. Was 
there anything to put them upon their guard? Did they exercise 
due care and prudence, such as a careful and prudent man would 
have done? This isthe gist of your enquiry. 


The jury found the following verdict : 
1st. We, the jury, find that the elevator was burned from sparks 
emitted from the steamer Jennie Brown. 


2d, That such burning was caused by not using ordinary care 
and prudence in landing at the elevator, under circumstances ex- 
isting at that particular time. 


3d. That the burning of the mill and lumber was the unavoida- | 


ble consequence of burning of said elevator. 
We, the jury, therefore find for the plaintiff, and assess the dam- 


Petitition for mandamus to the judge of the District Court of 
the United States for the Western District of Arkansas. 


Mr. Justice FIELD delivered the opinion of the court. 


On the 16th day of July, 1873, the grand jury of the western 
district of Arkansas reported to the district court of the United 
States for the district, then in session at Fort Smith, that they had 

| made every effort in their power to have a witness by the name of 
Stephenson summoned to appear before them; that for this pur- 
pose a subpoena for the witness had heen placed the day previous 
in the hands of a deputy marshal by the name of Sheldon, for 
service ; that the deputy marshal, on the same day, went to the 
town of Van Buren, as he said, to make the service ; that after he 
had left the witness was seen on the streets at Fort Smith, and the 
subpcena was, on that morning, returned unserved ; that they had 
learned from evidence before them that the witness knew that a 
subpoena was issued for him, and had for that reason come to Fort 
| Smith, ‘‘ but,” continues the report, “after seeing the attorney, J. 
|S. Robinson, in the Nash case, very suddenly absented himself,’’ 
The jury, therefore, prayed the court to issue an orderthat the wit- 
ness, Stephenson, he brought before them. 

Upon this report, without other complaint, the court ordered that 
| Sheldon, the deputy marshal, Stephenson, the witness, and Robin- 
son, the attorney, “‘show cause why they should not be punished 
as for a contempt.” 

Two days afterwards, on the 18th of July, the petitioner filed the 
response to the order of the deputy marshal. The judge than re- 


minded the petitioner that there was also a rule against him, to 
which he replied; ‘Yes, sir; I know it and I am here to respond ; 
It,” referring to the 
report of the grand jury, ‘‘ says I saw Silas R. Stephenson. I do 
not know what the grand jury has to do with my private business 
}in my law office,” and was proceeding to reflect upon the action 


| I don’t know what there is for me to answer. 
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of the grand jury, when the judge said, ‘You must answer in 
writing, Mr. Robinson ;”’ to which the petitioner replied, ‘‘The rule 
itself does not require me to respond in writing." Upon this the 
judge said, turning to the clerk, ‘‘It should have done so; you will 
amend the order if it does, Mr. Clerk.” The petitioner declined to 
answer the rule until it wasamended. The judge then said, Well, 
I will make the order for you to respondin writing now. Mr. 
Clerk, you will enter an order requiring Mr. Robinson to answer 
the rule in writing.’”” Upon which the petitioner said, ‘I shall an- 
swer nothing ;” and thereupon immediately, without time for an- 
other word, the judge ordered the clerk to strike the petitioner's 


name from the roll of attorneys, and the marshal to remove him | 


from the bar. 
This account of the language used by the petitioner and the 
judge is taken from the latter’s response to the alternative writ 


issued by this court. The judge states at the same time that the | 


tone and manner of the petitioner were angry, disrespectful,and de- 
fiant ; and that, regarding the words ‘I shall answer nothing,” and 
the tone in which they were uttered, as in themselves grossly and 
intentionally disrespectful, as an expression of an intention to diso- 
bey and treat with contempt an order of the court, and believing 
that the petitioner intended to intimidate him in the discharge of 
his duties, he felt it due to himself and his office to inflict summary 
and severe punishment upon the petitioner. 

The order of the court disbarring the petition, made at the time 
and entered in the minutes of the court kept by the clerk, was de- 
clared by the judge to be erroneous in form, and afterwards, 
on the 28th of July, a more formal order wasentered xuac fro tunc. 
This latter order recites the report of the grand jury mentioned 
above, the rule to show cause issued thereon why the parties should 
not be punished as for a contempt, amended from the original order 
by the insertion of the words ‘forthwith in writing and under 
oath ;” and that the petitioner, having notice at the time that he 


was required to respond to the rule, “in a grossly contemptuous, | 


contumacious, anddefiant manner,” in open court, refused to re- 
spond in writing; and then proceeds to decree that, for his con- 
tempt committed in open court, as well as for his contempt com- 
mitted in refusing to respond to the rule, the license of the petitioner 


as an attorney and counsellor at law and solicitor in chancery be | 


vacated ; that the petitioner be disbarred from further practice in the 
court, andthat his name be stricken from the roll of attorneys, 
counsellors, and solicitors of the court. 


Before this amended order was entered, the petitioner, through | 


counsel, filed a motion to vacate the judgment disbarring him upon 
various grounds, which were specified. After its entry a motion 


to set aside the order as amended was made, in which the peti- | 


tioner adopted the grounds of the original motion and added others. 
The substance of the more important of these was, that no charges | 
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| 
| The petitioner now asks from this court for a mandamus upon 


the judge to ‘vacate the order disbarring him, and to restore him to 
the roll of attorneys and counsellors. In his petition, which is 
| verified, he refers to the proceedings of the court below, the record 
| of which he produces, and states that in the interview which the 
| grand jury mentioned there was no allusion made to the Nash case 
or to the grand jury, and that the consultation related to a totally 
| different matter. 
The power to punish for contempts is inherent in all courts ; its 
| existence is essential to the preservation of order in judicial pro- 
| ceedings, and to the enforcement of the judgments, orders, and 
| writs of the courts, and consequently to the due administration of 
justice. The moment the courts of the United States were called 
into existence and invested with jurisdiction over any subject, they 
| became possessed of this power. But the power has been limited 
and defined by the act of congress of March 2d, 1831, 4 Stat. at 
Large, 487. The act, in terms, applies to all courts ; whether it 
can be held to limit the authority of the supreme court, which 
derives its existence and powers from the constitution, may, per- 
haps, be a matter of doubt. But that it applies to the circuit and 
district courts there can be no question. These courts were cre- 
ated by act of congress. Their powers and duties depend upon 
the act calling them into existence, or subsequent acts extending 
or limiting their jurisdiction. The act of 1831 is, therefore, to 
them, the*law specifying the cases in which summary punish- 
| ment for contempts may be inflicted. It limits the power of these 
courts in this respect to three classes of cases: first, where there 
has been misbehavior of a person in the presence of the courts, 
| or so near thereto as to obstruct the administration of justice ; 
second, where there has been misbehavior of any officer of the 
| courts in his official transactions; and third, where there has been 
| disobedience or resistance by any officer, party, juror, witness, or 
other person, to any lawful writ, process, order, rule, decree, or 
command of the courts. As thus seen, the power of these courts 
| in the punishment of contempts can only be exercised to insure 
| order and decorum in their presence, to secure faithfulness on the 
| part of their officers in their official transactions, and to enforce 
| obedience to their lawful orders, judgments and processes. 
| If we now test the report of the grand jury by this statute, we 
find nothing in it which justified any proceeding whatever as for a 
| 


| contempt on the part of the court below against Robinson. No 
| act of his is mentioned which could constitute within the statute a 
| contempt either of the court or of its judge. The allegation that 
| the witness Stephenson, after seeing Robinson, had suddenly ab- 
| sented himself, amounted to nothing more than an insinuation that 
possibly he may have been advised to that course by Robinson. 
‘Fhere was no averment of any fact which the court could notice 
or the attorney was bound to explain. 





had been previously preferred in writing and filed against him ; | Whatever contempt was committed by the petitioner consisted 
that he had had no notice of any charges; that the report of the | 


; : % : in the tone and manner in which his language to the court was 
grand jury contained no charge which he could be required to an- | uttered. On this hearing we are bound to take the statements in 


swer; that no rule had been served upon him to show cause why that respect of the judge embodied in his order as true, for the 
he should not be disbarred ; that he had had no trial previous | question before us is not whether the court erred, but whether it 


thereto, and had been denied the right of being heard in his de-| jad any jurisdiction to disbar the petitioner for the alleged con- 
fence, and that the court had no jurisdiction under the circum- | tempt. 


stances to render the judgment disbarring him. The law happily prescribes the punishment which the court can 
The petitioner also set up, among the grounds upon which he | impose for contempts. The 17th section of the judiciary act of 
would rely, that the sentence he uttered, “ I shall answer nothing,” ,7g0 declares that the courts shall have power to punish contempts 
was incomplete, and that he was prevented from finishing it by | of their authority in any cause or hearing before them, by fine or 
the action of the judge in interrupting him with the judgment dis- | imprisonment, at their discretion. The enactment is a limitation 
barring him; that the sentence completed would have been, “I | ypon the manner in which the power shall be exercised, and must 
shall answer nothing until the order to answer the rule in writing | pe held to be a negation of all other modesof punishment. The judg- 
shall be served upon me.” - | ment of the court disbarring the petitioner, treated as a punish- 
The petitioner also disclaimed any intention to commit a con-| ment for a contempt, was, therefore, unauthotized and void. 
tempt of the court, or to act in defiance of its orders or authority! The power to disbar an attorney proceeds upon very different 
at the time, and averred that he was not conscious of the conduct grounds. This power is possessed by all courts which have 
attributed: to him towards the court. This statement was verified | authority to admit attorneys to practice. But the power can only 
by his oath ; but the motion was denied. be exercised where there has been such conduct on the part of the 
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| 
parties complained of as shows them te be unfit to be members of | 
Parties are admitted to the profession only upon | 
| space obliges us to withhold until next week. 


the profession. 
satisfactory evidence that they possess fair private character and 
sufficient legal learning to conduct causes in court for suitors. 
The order of admission is the judgment of the court that they pos- 
sess the requisite qualifications both in character and learning. 
They become by such admission officers of the court, and, as said 
in ex parte Garland (4 Wallace, 378.), “they hold their office dur- 


ing good behavior, and can only be deprived of it for misconduct | 


ascertained and declared by the judgment of the court after oppor- 


tunity to be heard has been afforded.’ Before a judgment disbar- | 


ring an attorney is rendered he should have notice of the grounds 
of complaint against him and ample opportunity of explanation | 
anddefence. This is arule of natural justice, and is as applicable 


to proceedings taken to deprive an attorney of his right to practice | 


his profession, as it is to proceedings taken to reach his property. 
And such has been the general, if not the uniform, practice of the 


courts of this country and of England. There may be cases, un- | 
doubtedly, of such gross and outrageous conduct in open court on | 


the part of the attorney as to justify very summary proceedings 


for his suspension or removal from office ; but even then he should | 


be heard beforeheiscondemned. (£x parte Heyfron, 7 How. Miss 
Rep. 127; People v. Turner, 1 Cal., 148; Fletcher v. Danger- 
field, 20 id. 230; Beene v. State, 22 Ark., 157; Ex parte Bradley, 
7 Wallace, 364; Bradley v. Fisher, 13 Id.. 354. The principle 
that there must be citation before hearing, and hearing or oppor- 


tunity of being heard before judgment, is essential to the security | 


of all private rights. Without its observance no one would be safe 
from oppression wherever power may be lodged. 


That mandamus is the appropriate remedy in a case like this to 
restore an attorney disbarred, where the court below has exceeded 
its jurisdiction in the matter, was descided in ex farte Bradley, re. 
ported in the 7th of Wallace. It would serve no useful purposes 
to repeat the reasons by which this conclusion was reached, as 
they are fully and clearly stated in that case, and are entirely satis- 
factory. 


A peremptory mandamus must issue, requi ring the judge of the | 


court below to vacate the order disbarring the petitioner, and to 
restore him to his office; and it is so ordered. 
Mr. Justice MILLER dissented. 
MANDAMUS AWARDED. 


NOTE.—The federal statute of March 2, 1831, relating to contempts, was 
substantially re-enacted in Tennessee, and will be found, together with a long 
exposition by the supreme court of that state, in Thompson & Steger’s Code 
vol. 2, 3 4601. 


Legal News and Notes. 


—THE following statement is vouched for by a trustworthy correspond- 
ent: One of the circuit judges of Florida, while sojourning at a certain 
town in his circuit, became so inebriated that the authorities locked him up 
in the calaboose. Mindful of the high dignity of his official position, and 
with intent to support the same in a becoming manner, the learned judge 
issued a writ of Aadeas corpus, returnable before himself, directing the sher- 
iff to take and produce his body, etc. The sheriff failed to execute the 
process, and the mayor having voluntarily released the prisoner, the judge 
imposed a fine upon the sheriff for failing to.execute the writ. 


—WHILE on this subject we may state that our valued Boston contribu- | 


tor, Mr. Sheldon, has just sent us the very interesting New Hampshire 
case of Gordon v. The Manchester and Lawrence Railroad. As the ques- 
tion is one of interest, involving the liability of railroad companies for 
failing to run trains according to their published time-table, Mr. Sheldon 
intended to make a somewhat exhaustive note to it; but he was agreeably 


disappointed in finding that the court (SmiTH, J.) had so nearly exhausted 
the important cases on the question, as to leave him little to add. We may 
also state in this connection that we have received; through the courtesy of 





Mr. Shirley, the industrious and obliging New Hampshire reporter, advance 
sheets containing the head-notes of the great church case, which want of 


—APpROpOs of the way the judges of the Supreme Court of New Hamp- 
shire write their opinions, we learn that in the great “ partnership case,” 
which will appear in volume 54 of the New Hampshire Reports, the opin- 
ion of Judge Dor alone was 284 pages in length; but that the learned 
The pith of it is that 


sharing the profit and loss is no test of 


judge, feeling that it is too long, is cutting it down. 
as between partners themselves, 
| partnership; that as between themselves the partnership is merely a mutual 
| agency, and the vital question is, what did they agree to do? We supposed 
that Judge Emmons, of the 6th federal circuit, possessed more patience in 
' exhausting important questions than any judge in the country; but since 
the advent of Judge Dor, 
Perhaps it would be different if the immense business pressing upon the 


we think he may fairly be said to be outdone. 


former allowed him equal leisure. 


—WE learn with pleasure that Dr. Hammond, of the University of Iowa, 
is writing a work on the relation between the civil and the common law. 
We feel confident that no scholar in the United States is better fitted for the 
performance of such a task. The doctor has been “living wisdom with 
each studious year,”’ until he has treasured up such a store-house of learn- 
| ing on this interesting subject that his book will bea rich treat to the scholar 
and lawyer when it appears. 
of an attempt to flatter, if we pronounce him one of the civi/ist lawyers in 
the country. He has diligently culled and gathered together one of the 
finest collections of works on the civil law to be found in the Union; and 
in the preparation 


We hope the doctor will not think us guilty 


| these he will no doubt diligently “ press into service” 
of his forthcoming book. 


—THE following interesting question has come before the, house of 
lords: ‘‘ Whether, under the statute 20 and 21 Victoria, ch. 85, pro- 
ceedings for the dissolution of a marriage can be instituted or proceeded 
with on behalf of or against a husband or wife who, before the proceed- 
| ings were instituted, had become incurably lunatic?” The six law judges 

who sat as assessors to the lords were agreed that such a proceeding could 
| be zmstituted ; because, until inquiry and the verdict of a jury, the fact of 
| jnsanity could not be judicially known; as to whether it could be contin- 


| wed, they were divided, four (one of whom has since resigned) being of 
| opinion that it could, andthe remaining two taking the contrary view, and 
| holding that while the insanity continued it operated a perpetual bar and 
stay of proceedings. The judgment of the lords will probably, though 
| not necessarily, conform to the views of the majority of the judges. , 
| —JupDGE WAGNER, of the Supreme Court of Missouri, is the fortunate 
possessor of a very remarkable memory. He never commences writing an 
| opinion until he has entirely organized in his mind what he is going to 
write; and then the sentences crowd upon him in their appropriate order 
He has been on the supreme 
| bench of Missouri for ten years, and has never rewritten an opinion. So 
accurate are his mental operations that he seldom makes an interlineation, 
| and those which he does make are generally slight verbal changes. Judge 
| WAGNER’s mental characteristics afford a strong illustration of the fact that 
| what is usually called breadth of intellect or comprehensiveness of thought 
consists simply in two things—first, ability to acquire a clear and well-de- 


| as rapidly as he can commit them to paper. 


' . *,: 
| fined mental image of any proposition, and secondly, the force of memory 


which enables one to grasp and hold in the mind’s eye, at one and the same 
time, the united image of a number of distinct but connected and dependent 
propositions. ‘This clearness of mental image and grasp of memory, fa- 
vored by an abundant courage and an active temperament, have given to 
Judge WAGNER a sty/e of judicial argument which has always reminded us 
strongly of that of Lord MANSFIELD. Right or wrong (and he is gener- 
ally right), we never have any difficulty in seeing a thing clearly as he sees 
it. The boundaries of every question are distinctly drawn; the outlines of 
| the image aré clearly cut The subject is not picked into fragments by 
| attenuated doubts; and although he is no doubt sometimes wrong, as every 
man and every judge must sometimies be, yet his opinions possess this 
high merit—that they never can be twisted into the support of different doc- 
trivtes or shades of doctrine. Whenever Judge WAGNER writes an opin- 
iof# it means one thing, and that is clearly and unmistakably stated. 





